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July 20, 2026

Via Email Only

James Bishop
California Regional Water Quality Control Board
- Central Coast Region
Irrigated Lands Program — Ag Order Amendment
895 Aerovista Place, Suite 101
San Luis Obispo, CA 93401
James.bishop@waterboards.ca.gov
RB3-Ag-Order(@Waterboards.ca.gov

SUBJECT: Comment Letter — Amended Ag Order
Dear Mr. Bishop:

On behalf of our grower members, Central Coast Ag Partners! submit comments in response to
proposed Order R3-2021-0040-A1, as amended by State Water Board Order WQ 2023-0081
(Draft Revised Ag Order 4.0). The Central Coast Ag Partners collectively represent hundreds of
growers, agricultural landowners and agricultural businesses throughout the Central Coast
Region who will be directly impacted by Draft Revised Ag Order 4.0. Unfortunately, Central
Coast Ag Partners have significant concerns with Draft Revised Ag Order 4.0 as proposed and
seek significant revisions to Draft Revised Ag Order 4.0 to ensure consistency with State Water
Board Order WQ 2023-0081 and, more importantly, reasonably regulate irrigated agricultural
operations in the Central Coast region to improve and protect surface and groundwater quality.

! Central Coast Ag Partners includes the following organizations: Grower-Shipper Association of Central
California, Grower-Shipper Association of Santa Barbara and San Luis Obispo Counties, Monterey County Farm
Bureau, Western Plant Health Association, and California Farm Bureau Federation.
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Central Coast Ag Partners have long engaged with the Central Coast Regional Water Quality
Control Board (Central Coast Water Board) to try and find a reasonable and mutually agreeable
pathway towards improving and protecting water quality while balancing the need to maintain
Central Coast agriculture. During development of Ag Order 4.0, significant progress was made
towards the creation of alternative compliance pathways. However, the final version of Ag
Order 4.0 included nitrogen-related enforceable limits and other problematic provisions that
threaten the long-term viability of Central Coast agriculture. In response, Central Coast Ag
Partners petitioned Ag Order 4.0 to the State Water Resources Control Board (State Water
Board) challenging these problematic provisions. As a result of the Central Coast Ag Partners’
petition, the State Water Board remanded Ag Order 4.0 back to the Central Coast Water Board
with direction to remove enforceable nitrogen application and discharge limits and make other
revisions as directed in State Water Board Order WQ 2023-0081.

Draft Revised Ag Order 4.0 is the Central Coast Water Board’s attempt to implement the remand
directives imposed in State Water Board Order WQ 2023-0081. Unfortunately, however, the
attempt falls short and includes multiple provisions that directly contravene the State Water
Board’s direction in State Water Board Order WQ 2023-0081. First, it “doubles-down” on
setting an enforceable nitrogen discharge limit masked as a method for demonstrating
compliance with the newly added Final Receiving Groundwater Limit. Then, in response to
State Water Board Order WQ 2023-0081’s directive to reach an agreement with dischargers for
the provision of short-term and long-term alternative water supplies, Draft Revised Ag Order 4.0
sets forth a new restrictive and detailed Groundwater Protection program that looks to
implement an alternative drinking water supply program through the use of disincentives and
near impossible waste discharge requirements rather than reaching an agreement with Central
Coast Ag Partners on behalf of their grower members to offer real incentives in exchange for
participating in an alternative drinking water supply program.

On a broader scale, Draft Revised Ag Order 4.0 continues forward the failings of Ag Order 4.0,
which is to treat agriculture’s use of nitrogen-based fertilizers as a nuisance that can be easily
corrected without impacting the economic and agronomic realities of Central Coast farming
operations. Such an assumption ignores the reality of Central Coast agriculture, which includes
the growing of multiple crops per year on many ranches and a very complex and interrelated
relationship between the nitrogen cycle and water cycle as they relate to agricultural production.
Unless significantly revised, Draft Revised Ag Order 4.0 will drastically impact agriculture in
the Central Coast by making it nearly impossible for the region to continue producing many of
the state and nation’s leafy greens, vegetables and berries.

To maintain predominate cropping systems along the Central Coast, Central Coast Ag Partners
propose revisions to Draft Revised Ag Order 4.0 that shift the Groundwater Protection
program’s focus from meeting agronomically and economically infeasible mandates to
implementation of management practices, which will lead to actual reductions and
improvements in the levels of nitrogen that may be leached from agricultural operations. Our
approach maintains a nitrate-based final receiving water limit backstop as directed by State
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Water Board Order WQ 2023-0081 while simplifying the overall approach for all involved,
including growers, an administering third-party program and Central Coast Water Board staff.
Our approach also maintains numeric nitrogen discharge targets as desired by the Central Coast
Water Board but sets them at levels that are achievable and reasonable in the immediate time
frame with reopeners to reconsider more restrictive targets in the later years. The narrative
description of our proposal is described in Part II below, and is reflected in the track change
revisions contained in Exhibit 1.

Importantly, Central Coast Ag Partners have attempted to put forward as complete a set of
revisions to Draft Revised Ag Order 4.0 as possible. However, due to time constraints and a
limited comment period of less than 60 days on a revised order that took the Central Coast
Water Board almost three years to develop, additional clean up revisions to Draft Revised Ag
Order 4.0 and its associated attachments may be necessary to fully incorporate the concepts
proposed by Central Coast Ag Partners. Further, Central Coast Ag Partners were unable to
provide revisions to the over 200 pages of findings in the time provided. Central Coast Ag
Partners reserve the right to further revise its proposal and modifications if additional time to
submit written comments is provided in the future.

In this letter, Central Coast Ag Partners provide narrative comments, which include: (1) a
description of Central Coast agriculture and its economic importance to the region; (2) a
narrative description of our proposed revisions to the Groundwater Protection program
provisions in Draft Revised Ag Order 4.0; (3) a narrative description of our proposed revisions
to the Alternative Drinking Water Supply Program provisions; (4) a narrative description of our
proposed revisions to Attachment B — Monitoring and Reporting Program; (5) a narrative
description of our proposed revisions to Attachment C — Acronyms, Abbreviations, and
Definitions; (6) comments on the Central Coast Water Board’s Needs Assessment that
accompanied the Draft Revised Ag Order 4.0; and, (7) policy and legal comments. Attached
hereto we submit redline changes to Draft Revised Ag Order 4.0, Attachment B — Monitoring
and Reporting Program, and Attachment C — Acronyms, Abbreviations, and Definitions, which
are labeled as Exhibits 1, 2 and 3 respectively. We also submit a new MRP-1 to Attachment B,
which describes the requirements for the newly proposed Groundwater Quality Management
Plan. This new document is Exhibit 4. Proposed changes to the Central Coast Water Board’s
documents are shown in red text with new text being demarcated via underlining and deleted
text being demarcated with strikethrough. We also provide additional documents in support of
our approach and narrative comments in Exhibits 5 through 15.

In summary, Central Coast Ag Partners want to work with the Central Coast Water Board and its
staff in developing revised waste discharge requirements that are reasonable, achievable and
result in improved management practices for the betterment of water quality. We also seek to
incorporate an alternative drinking water supply program in the revised waste discharge
requirements that provides primarily for domestic well testing and interim drinking water to
those that rely on groundwater that exceeds the nitrate drinking water standard and describes
how agriculture can support other efforts for the provision of long-term drinking water.
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Part 1 Central Coast Agriculture and The Role it Plays in the Local Economy and in
Food Security for the State and the Nation

The Central Coast region is home to the structural backbone of the United States’ fresh
vegetable and berry produce supply. Roughly 75 percent of the nation’s lettuce and leafy greens
are grown in California?, with a significant majority coming from the Central Coast. California
supplies roughly 85-90 percent?® of the nation’s strawberry production, and nearly all California
strawberry acreage is situated in the Central Coast region, in the Watsonville-Salinas, Santa
Maria and Oxnard (Oxnard is not within the Central Coast Water Board’s jurisdictional
boundaries) growing districts.

Moreover, agriculture is the driving force behind the Central Coast economy, representing more
than $9.6 billion in gross production value across the region.* Notably, this figure is gross,
meaning it reflects sales only, without accounting for significant costs of growing and selling a
crop. However, production value represents the significant benefit agriculture provides to our
communities. Employee wages, payments to local service providers, cooling and processing
activities, land rent and ownership fund local taxes and critical community services and provide
jobs throughout the region.

Importantly, gross receipt figures need to be viewed in context when proposing a regulatory
program that results in a multi-year, multi-million dollar program to be funded by growers. The
2025 Monterey County crop report included a “Costs of Farming” feature that confirms “on its
own, GPV [Gross Production Value] can paint a misleading picture of farm financial health
because it excludes the rising costs of production, harvest, compliance, and post-harvest
handling that determine whether growers actually make or lose money.” The report goes on to
say, “Real farm viability depends on the full cost stack including inputs, labor, compliance,
harvest, cooling, and freight plus the volatility of yields and prices.”’

The economic analysis prepared by ERA Economics in 2020, in response to the proposed Ag
Order 4.0, used University of California Cooperative Extension cost budgets to estimate cash
operating costs for iceberg lettuce at roughly $9,950 per acre against a grower’s return of about

2 California Department of Food and Agriculture, "A look at year-round lettuce production — from California's
Leafy Greens Marketing Agreement," Planting Seeds Blog (Oct. 24, 2017), citing production statistics compiled by
USDA's National Agricultural Statistics Service, https://plantingseedsblog.cdfa.ca.gov/index.php/2017/10/24/a-look-
at-year-round-lettuce-production-from-californias-leafy-greens-marketing-agreement/.

3 Gerald J. Holmes, The California Strawberry Industry: Current Trends and Future Prospects, 24 Int'l J. Fruit Sci.
115, 115-17 (2024), https://doi.org/10.1080/15538362.2024.2342900.

4 This includes Monterey, Santa Barbara, San Luis Obispo, Santa Cruz, San Benito and Santa Clara Counties, based
on their most recent crop reports (2024 or 2025, depending on county). Additional counties situated in the Central
Coast Water Board’s geographical footprint are not included, due to crop reports reporting countywide data that
can’t be disaggregated.

5> County of Monterey, 2025 Crop & Livestock Report, page 13 (2026) ("The Cost of Farming: Why Gross
Production Value Alone Doesn't Reflect Farming Profitability"), issued pursuant to Cal. Food & Agric. Code §§
2272,2279.
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$12,000 an acre at a crop price of $13.80 per carton, plus $2,000 cash and $500 non-cash
overhead. Under 2020 conditions, a grower had a roughly 73 percent probability of covering at
least some overhead or generating a profit. ERA’s analysis projected that under a 501b./ac/yr
nitrogen discharge limit, that figure would fall to 45 percent. This means that in more years than
not, a grower would be unable to cover cash overhead, and the probability of actual profit would
fall to 14 percent. ERA summarized its analysis of this point by stating “in more than half of
years a grower would have been better off not planting at all.”®

ERA Economics’ analysis further substantiated how much economic impacts to agriculture and
other businesses reliant on agriculture in the region “are likely to have a disproportionate impact
on jobs that are performed by those that reside in economically disadvantaged communities,
raising important environmental justice considerations...”. The analysis went on to state
“Economic impacts of additional regulations typically fall on disadvantaged or severely
disadvantaged communities (SDAC/DAC). Agriculture is a significant share of jobs and income
for many Central Coast communities. These communities provide the people that work the
fields, factories, and equipment in the Central Coast. Regulations can have the indirect effect of
reducing jobs and wages in these communities.”’

A disruption to Central Coast agriculture’s ability to continue to farm would have significant
regional impacts, with direct harm to our communities, and its effects would not stop locally.

There is no substitute growing area waiting in reserve. The cool season window these crops
depend on is a product of marine airflow and climate that other California growing regions do
not have. Attempting to replicate these conditions would require controlled-environment
production at a scale untested to match the volume of crops grown on the Central Coast. Such a
transition would be infeasible on cost, energy, and land use alike. Production lost here is not
production relocated. It is simply production lost.

Part I1 Revise Draft Revised Ag Order 4.0, Attachment B and Attachment C

Central Coast Ag Partners firmly believe Draft Revised Ag Order 4.0 needs to be revamped to
lead to improved management practices, which will then lead to improved groundwater quality
over time as it relates to nitrate and application of nitrogen-based fertilizers. Beginning with
development of Ag Order 4.0 and continuing forward to now, differing opinions have focused on
numeric metrics and their enforceability. While we understand from a regional board perspective
use of numeric metrics is easier to evaluate for compliance by reviewing discharger-based

® ERA Economics LLC, Example Economic Impacts of the Central Coast Water Board Ag Order 4.0, pages 10-11,
Technical Memorandum to Kahn, Soares & Conway LLP, June 19, 2020 — https://eraeconomics.com/wp-
content/uploads/2022/05/22jun2020_ag_association_partners_attachment 10.pdf

7 ERA Economics LLC, Economic Review of Central Coast Water Board Ag Order 4.0 and Draft Environmental
Impact Report, Pages 4 and 19, Technical Memorandum to Kahn, Soares & Conway LLP, May 11, 2020 —
https://eraeconomics.com/wp-content/uploads/2022/05/22jun2020_ag_association_partners_attachment_9.pdf
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reports, such an approach, which typically includes adopting water quality-based limits, is not
transferable to irrigated agriculture and the potential leaching of nitrate from agricultural fields.

Unlike other dischargers regulated by the Central Coast Water Board, irrigated agriculture must
apply nitrogen to crops to reach optimal yields, which are necessary for economic viability. The
amount needed will vary from crop-to-crop, field-to-field, month-to-month, and year-to-year
based on numerous various physical conditions that need to be considered and weighed when
making nitrogen application decisions. And while improvements can and should be made in
making such decisions, it is not possible based on currently available tools to consistently meet
numeric discharge targets below 400 pounds for many vegetable growers in the Central Coast.
The difficulty of meeting targets below such a level is further exacerbated for growers whose
groundwater is high in nitrate-levels. Consequently, a regulatory program focused primarily on
meeting nitrogen discharge targets set at levels that are agronomically infeasible sets growers in
the Central Coast up for failure.

Moreover, the Groundwater Protection Provisions combined with the Alternative Drinking
Water Solutions Program Requirements in Draft Revised Ag Order 4.0 set forth a program of
disincentives for all growers rather than offering growers true incentives if they voluntarily join
a third-party Groundwater Protection program as an alternative compliance pathway, which
includes providing alternative drinking water supplies to those whose wells are impacted by
nitrate presumably from irrigated agriculture. To recenter the Central Coast Irrigated Lands
Regulatory Program and address the directives in State Water Board Order WQ 2023-0081,
Central Coast Ag Partners recommend significant changes to Draft Revised Ag Order 4.0. The
recommended changes are intended to streamline the Groundwater Protection provisions,
establish a clear choice between individual compliance and alternative compliance through
participation in a third-party Groundwater Protection Program, and provide growers with real
incentives to choose alternative compliance.

A. Streamline Groundwater Protection Program and Offer Real Incentives for
Participating in Alternative Compliance

In summary, Central Coast Ag Partners propose Groundwater Protection Provisions that allow
growers to make a clear choice between Individual Discharger compliance and alternative
compliance through participation in a third-party Groundwater Protection program, which
includes participation in an Alternative Drinking Water Supply Program. A key difference in the
Central Coast Ag Partners’ proposed approach as compared to the Draft Revised Ag Order 4.0 is
the incorporation and use of Groundwater Quality Management Plans (GQMPs) for both
Individual Dischargers and those participating in the third-party Groundwater Protection
program. GQMP provisions are similar to those in the Central Valley’s Irrigated Lands
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Regulatory Program (Central Valley ILRP), which were upheld by the Court of Appeal in
Environmental Law Foundation v. State Water Board.®

By moving to a GQMP based approach, the program refocuses on the need to implement
management practices rather than “reporting” the amount of nitrogen applied and removed to
meet nitrogen discharge targets. The requirements for what the GQMP must include are set forth
in a newly proposed appendix to Attachment B (Monitoring and Reporting Program) and are
built off of the appendix used in the Central Valley ILRP. The GQMP also provides the basis for
the time schedule to comply with Final Receiving Groundwater Limits, which is consistent with
the Nonpoint Source Policy, State Water Board Order WQ 2023-0081, and the Court of appeals
decision in Environmental Law Foundation v. State Water Board. For example, State Water
Board Order WQ 2023-0081 explicitly states: “Final time schedules for ongoing discharges to
cease causing or contributing to exceedances of nitrate water quality objectives in groundwater
consistent with the precedential A/R and A-R direction in Order WQ 2018-0002 must be
incorporated in either the revisions to the General WDRs or in third party proposals subject to
public comment and approval by the Central Coast Water Board.”

In summary, the Central Coast Ag Partners’ approach consists of an Individual Compliance
Pathway and a third-party Groundwater Protection Program pathway, which would be considered
the alternative compliance pathway. For the Individual Compliance pathway, growers would be
subject to a ten-year compliance schedule to meet Final Receiving Groundwater Limits. To
demonstrate how the grower intends to meet the Final Receiving Groundwater Limit, the grower
would need to prepare and submit for Executive Officer approval an individual GQMP. Nitrogen
discharge targets would still apply and failure to meet the targets would trigger the need for
Irrigation and Nitrogen Management Plan certification and additional education. Further, under
the Individual Compliance pathway, growers may be required to conduct ranch-level monitoring
and reporting, if required by the Executive Officer.

For growers that are participating in the third-party Groundwater Protection program, growers
would be subject to a 35-year compliance schedule to meet Final Receiving Groundwater Limits.
To demonstrate how the third-party would work with growers to assist them in their efforts to
meet Final Receiving Groundwater Limits within the 35-years, the third party would prepare and
submit a GQMP that meets the requirements set forth in proposed MRP-1 to Attachment B
(attached as Exhibit 4 hereto). The GQMP would be subject to a public review and comment
period and would need to be approved by the Executive Officer. Further, as part of the GQMP,
the third-party could propose alternative nitrogen discharge targets as compared to those
contained in Table D.1-1 of the Central Coast Ag Partners’ Draft Revised Ag Order 4.0, which
would be the default nitrogen discharge targets until alternative targets are developed and
approved. Importantly, Central Coast Ag Partners propose changes to the default nitrogen

8 Environmental Law Foundation v. State Water Resources Control Bd. (2023) 89 Cal.App.5th 451, as modified
(Apr. 13,2023), review denied (June 14, 2023).
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discharge targets applicable to those participating in the third-party as an additional incentive for
participating in the third-party Groundwater Protection Program. The third-party Groundwater
Protection Program includes by definition an Alternative Drinking Water Supply Program.

The differences between the two pathways are summarized in Table 1.

Provision in Revised WDRs

Individual Compliance
Pathway

Third-party Groundwater
Protection Program
Pathway

Final Receiving Groundwater
Limits (i.e., cannot cause or
contribute to an exceedance
of the nitrate water quality
objective)

Yes, provision applies.

Yes, provision applies.

Time Schedule for meeting
Final Receiving Groundwater
Limits

Yes, but limited to 10 years.

Yes, but allowed up to 35-
years plus ability to expand
based on evidence that
meeting the compliance date
is technically or economically
infeasible.

Prepare and Implement
Groundwater Quality
Management Plan

Yes, must be prepared by
individual to demonstrate

compliance within 10 years.

Must be approved by
Executive Officer.

Yes, must be prepared by
third-party and demonstrate
implementation of
management practices by
participating growers and the
approach third-party will take
in working with participating
Srowers.

Must be approved by
Executive Officer after public
review and comment.

Nitrogen Discharge Targets

Yes, but ramped down over
ten-years.

Yes, but ramped down over
35-years and third-party may
propose different Nitrogen
Discharge Targets rather than
the Default Nitrogen
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Provision in Revised WDRs | Individual Compliance Third-party Groundwater
Pathway Protection Program
Pathway
Discharge Targets included in
the Revised WDRs.

Reopener at year 10 before
more restrictive Nitrogen
Discharge Targets apply.

Note: The Default Nitrogen
Discharge Targets in Central
Coast Ag Partners revisions
are different than those in
Draft Revised Ag Order 4.0.
Consequences for Repeatedly | Yes: 1) INMP certification, | Yes, may be subject to INMP

Exceeding Nitrogen 2) additional education, and, certification and additional
Discharge Targets 3) may be subject to education, as directed by the
individual Ranch-level Third-Party program
Groundwater Quality administrator.

Monitoring as required by the
Executive Officer
Alternative Drinking Water Not applicable. Yes, third-party Groundwater

Program Protection program includes
program for provision of
Alternative Drinking Water
Supply Program.

Notably, certain existing requirements for all growers continue to apply such as Farm Plans,
Irrigation and Nutrient Management Plans, submittal of Irrigation and Nutrient Management
Plan Summary Reports, on-farm domestic well monitoring, Groundwater Trend Monitoring
(performed individually or through third-party program participation), Final Receiving
Groundwater Limits and nitrogen discharge targets.

To further incorporate the GQMP focused program into Draft Revised Ag Order 4.0, Central
Coast Ag Partners also provide revisions to Section D.2.A., which is the third-party Groundwater
Protection Program. Most significantly, the Central Coast Ag Partners recommend making
development of Groundwater Protection Areas, Formulas, Values and Targets discretionary as
determined appropriate by the third-party. By removing the mandate for development of such
work plans, the third-party can focus its efforts on working directly with growers now towards
implementation of better management practices through the GQMP. Otherwise, the third-party’s
efforts are constrained until such time that there are approved work plans. Again, the emphasis of
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this program needs to be retooled to make development and implementation of GQMPs the
priority.

B. Revise Alternative Drinking Water Supply Program

To obtain agreement from Central Coast Ag Partners on inclusion of an Alternative Drinking
Water Supply Program (“ADWSP”) in the waste discharge requirements, Draft Revised Ag
Order 4.0 and its associated attachments need to be revised to incorporate a reasonable and
appropriately sized ADWSP. Accordingly, Central Coast Ag Partners propose revisions to the
ADWSP provisions in Draft Revised Ag Order 4.0 and in the associated attachments. These
revisions include striking Groundwater Protection related requirements that should be expressed
in the Groundwater Protection Program rather than in the ADWSP section. These revisions apply
to both Individual Dischargers and those participating the third-party Groundwater Protection
Program. The ADWSP section needs to be limited to establishing expectations and milestones
specifically related to the administration of the ADWSP on behalf of dischargers participating in
the third-party Groundwater Protection Program. All other provisions are unrelated and not
appropriate to be included in Part D of the Draft Revised Ag Order 4.0.

With respect to appropriate ADWSP provisions, Central Coast Ag Partners delete improper
mandates related to funding levels and Executive Officer approval of third-party budgets for
administration of the program. Central Coast Ag Partners also clarify the scope and expectation
for the water quality testing program and for participation in long-term drinking water solutions.
Specific to State Small Water Systems and Public Water Systems, Central Coast Ag Partners find
that Draft Revised Ag Order 4.0 attempts to redirect responsibility for the delivery of compliant
water away from regulated systems onto irrigated agricultural operators in the Central Coast.
This redirection is inappropriate for several reasons.

First, Public Water Systems are regulated by the Division of Drinking Water and State Small
Water Systems are regulated either by counties or the Division of Drinking Water. As regulated
entities, they have a legal responsibility to provide compliant water to their ratepayers. Second,
when such systems are unable to provide compliant water, most are eligible for funding from the
Safe and Affordable Drinking Water Fund, SAFER or both. Many are already in the process of
receiving or obtaining technical assistance to implement system improvements to ensure
drinking water meets all applicable primary maximum contaminant levels — not just the MCL for
nitrate. While the third-party administrator on behalf of participating Dischargers can participate
in supporting such efforts, it is critical that the third-party administrator not hinder or try to redo
efforts already occurring. The proper role is to see if support can be provided and how best to
support ongoing efforts. Requiring the third-party administrator to essentially take on the role as
a Technical Assistance Provider is beyond the Central Coast Water Board’s authority.

Moreover, with respect to co-contaminants, Draft Revised Ag Order 4.0 attempts to place
planning, testing and implementation of long-term solutions on the third-party administrator on
behalf of participating Dischargers. The ADWSP is limited solely to nitrate as that is the
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constituent for which participating Dischargers are receiving incentives if they participate in the
ADWSP and is the constituent for which irrigated agriculture is limited in its ability to meet the
applicable water quality objective based on currently available technologies.

Other revisions are proposed to ensure that the ADWSP is reasonable and implementable by the
third-party administrator. If the requirements for the ADWSP are too onerous and result in an
ADWSP that is prohibitively expensive for growers now and into the future, the program will
fail. Central Coast Ag Partners’ revisions are designed to lessen the cost of the program while
maintaining the primary objective, which is to test domestic wells and provide residents reliant
on those wells with alternative drinking water supplies. Central Coast Ag Partners agree that the
third-party administrator can participate in limited high-level efforts related to long term
planning and prioritization that are being implemented by others more directly responsible for
implementing such programs. However, the expectations with respect to these efforts must be
reasonable and reflect that most of the responsibility for long-term solutions falls on others.

In summary, Central Coast Ag Partners are looking to reach agreement on an ADWSP that
provides critical incentives to growers in the Central Coast. In exchange, the Central Coast Water
Board avoids needing to prepare an amendment to the Water Quality Control Plan for the Central
Coast or issue successive Clean up and Abatement Orders, which result in litigation and
resources spent on fighting rather than focusing on providing drinking water. Further, the cost of
the ADWSP is being born by current agricultural operators in the Central Coast only. Nitrate
discharges from historical agricultural operations, publicly owned treatment works, septic
systems and others receive a free pass and are not subject to the same expectations. Considering
the burden being carried by current agricultural operations, the ADWSP needs to be reasonable
and right sized.

C. Revise Attachment B — Monitoring and Reporting Program to reflect revisions to
Draft Revised Ag Order 4.0

In summary, the revisions to Attachment B — Monitoring and Reporting Program are intended to
reflect and mirror Central Coast Ag Partners’ revisions to Draft Revised Ag Order 4.0. Such
revisions include deleting verified INMP summary report data provisions, demonstrations of
compliance provisions, and ranch-level root zone monitoring.

With respect to the verified INMP summary report provisions, setting aside their failure to
comply with State Water Board Order WQ 2023-0081 which is addressed below, Central Coast
Ag Partners are aware of no qualified professionals that would be willing to perform the type of
audit required and sign the accompanying statement. The provisions essentially ask a certified
professional to verify individual grower compliance with the Central Coast Water Board’s
permit, which is an essential function of the Central Coast Water Board — not qualified
professionals as defined by Draft Revised Ag Order 4.0. Determining compliance with a regional
board issued permit involves professional judgement by those that administer the permit
requirements on a daily basis (i.e., the Central Coast Water Board). Asking a professional to
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stand in the place of such staff is inappropriate and places an undue burden on individuals
subject to the order and the professionals asked to perform this function.

Further, Draft Revised Ag Order 4.0 creates a new, novel audit and verification report process
that does not exist anywhere else in State Water Board or regional board programs. The
provisions subject Central Coast irrigated agricultural operations to a level of demonstrating
compliance that far exceeds the State and regional board’s current reliance on self-reporting
under penalty of perjury. In short, instead of reporting data and information for review by the
regulating entity, Draft Revised Ag Order 4.0 requires irrigated agricultural operations to hire an
outside qualified professional to certify their compliance with Draft Revised Ag Order 4.0
requirements for the Central Coast Water Board to then review the qualified professional’s
certification to determine if they agree. The Central Coast Water Board provides no justification
for holding Central Coast irrigated agricultural operations to a higher standard than any other
discharger regulated by the State Water Board and regional boards throughout California.

Next, Draft Revised Ag Order 4.0 would require root zone monitoring if mandated by the
Executive Officer. Root zone type monitoring programs for nitrate levels typically involve using
lysimeters, which is normally performed by research scientists and others as part of academic
field trials. It is not a practical monitoring approach for irrigated agricultural operations across
the region, nor is it appropriate to determine regulatory compliance. While use of sensors and
other available technologies may be useful tools for nitrogen management purposes, they are not
an appropriate monitoring requirement for regulatory compliance determinations.

For the ADWSP, Attachment B is revised to be consistent with the Central Coast Ag Partners’
revisions to Draft Revised Ag Order 4.0 and eliminate excessive and onerous monitoring
requirements unrelated to the primary objectives of the ADWSP.

Finally, revisions are made to the third-party Groundwater Protection Program monitoring and
reporting requirements to reflect changes to Draft Revised Ag Order 4.0, including deleting work
plan requirements for Groundwater Protection Areas, Formulas, Values and Targets, which are
now discretionary tasks for the third-party administrator.

D. Revise Attachment C — Acronyms, Abbreviations and Definitions to reflect
revisions to Draft Revised Ag Order 4.0 and maintain use and purpose of
Attachment

Central Coast Ag Partners object to including significant substantive provisions related to the
ADWSP in Attachment C, which needs to be limited to providing informational definitions — not
Draft Revised Ag Order 4.0 requirements. Accordingly, Central Coast Ag Partners find that
Attachment C needs significant revision to be an information tool rather than an additional
attachment with substantive requirements. For example, paragraph 108 of Attachment C purports
to define “Long Term Drinking Water Solution Planning and Prioritization for Domestic Wells
and State Small Water Systems.” However, the “definition” includes multiple requirements for
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establishing focus areas and identifying planning and prioritization of long term drinking water
solutions. Putting aside the impact of these extensive requirements, including them as definitions
in an Attachment that is supposed to be a resource far exceeds the intent and purpose of such an
attachment. The provisions included are substantive requirements buried in an attachment and
are not part of the primary order, which is the vehicle for setting forth regulatory requirements.

Other revisions proposed by Central Coast Ag Partners are to ensure consistency with applicable
policies and laws and to delete definitions that are contained in the California Water Code. For
example, the definition of water quality standard includes the use of U.S. EPA drinking water
standards for groundwater, which is not consistent with the Water Quality Control Plan for the
Central Coast Region (Basin Plan). The Basin Plan incorporates primary drinking water
standards as adopted by the Division of Drinking Water into Title 22. Standards adopted by the
U.S. EPA are not included in the Basin Plan. Accordingly, the definition needs to be revised to be
consistent with Basin Plan.

Part 111 Comments on Attachment D — Assessment of Interim Drinking Water
Needs and Costs in Central Coast Areas Affected by Agricultural
Nitrate Groundwater Contamination

Central Coast Ag Partners provide the following comments on the revised Assessment of Interim
Drinking Water Needs and Costs in Central Coast Areas Affected by Agricultural Nitrate
Groundwater Contamination (May 7, 2026) (hereinafter referred to as “Interim Needs
Assessment”’), now incorporated as Attachment D, Draft Revised Ag Order 4.0.

Fundamentally, Central Coast Ag Partners oppose incorporation of the Interim Needs Assessment
as part of the Draft Revised Ag Order 4.0. The Interim Needs Assessment is an informational
document and not relevant to the issuance of waste discharge requirements under Water Code
section 13263. First, the Interim Needs Assessment should not be used to establish funding
requirements for the Alternative Water Supply Program. Draft Revised Ag Order 4.0 should
establish the expectations and milestones for implementing an appropriate ADWSP but defer to
the third-party administering entity to establish appropriate budgets and fee collection for
implementation of the program. Regulating fee collections by the third-party under the Draft
Revised Ag Order 4.0 exceeds the Central Coast Water Board’s regulatory authority and needs to
be removed in its entirety from the Draft Revised Ag Order. Once such provisions are removed,
the Interim Needs Assessment then serves its appropriate function as an informational document
— nothing more.

As an informational document, the Central Coast Ag Partners appreciate adjustments in the
analysis in response to some of our prior comments. However, Central Coast Ag Partners are
concerned with the Interim Needs Assessment’s annual cost estimates increasing from $6.4-$7.2
million in the 2025 version to $8.6 — $9.9 million (34-38% increases), and 10-year totals
increasing from $68-$72 million to $86.2-98.5 million, which are 27-37% increases. More
importantly, these modeled estimates contrast dramatically with actual program costs
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encountered by the Salinas Basin Agricultural Stewardship Group’s (Stewardship Group) during
implementation of its interim replacement water program, which is the most recent and
applicable example of a similar program on the Central Coast. While we see the Interim Needs
Assessment as an informational document, it is still important for it to include realistic estimates
as this information may be valuable for other purposes, such as efforts to obtain additional state
and federal funding to assist with drinking water needs in the Central Coast.

Our specific comments on the Interim Needs Assessment are provided here in order as the
language appears within the document.

Comment #1 — Text within the Interim Needs Assessment must be consistent with State Water
Board WQ 2023-0081

On pages 5-6, the Interim Needs Assessment characterizes State Water Board Order WQ 2023-
0081 as directing Central Coast Water Board to “... develop an alternative water supply program
in which °...dischargers or their third-party representatives provide short-term and long-term
alternative water supplies for residents relying on groundwater in areas where the maximum
contaminant level (MCL) for nitrate is exceeded as a result of agricultural operations.’”
However, the quote provided is not an accurate and complete characterization of the direction in
State Water Board Order WQ 2023-0081. The actual language acknowledges that if this
requirement is to be incorporated into waste discharge requirements, then an agreement must be
reached between the Central Coast Water Board and those subject to the requirement (i.e.,
Central Coast Ag Partners on behalf of their grower members). Specifically, State Water Board
Order WQ 2023-0081 states, the Central Coast Water Board could “... reach an agreement with
the dischargers that is incorporated into the General WDRs, in order to justify a longer final time
schedule for ceasing to cause or contribute to nitrate water quality objectives exceedances in
groundwater, similar to the maximum 35-year time schedule authorized under CV-SALTS.”’
State Water Board Order WQ 2023-0081 further directed stated “The Central Coast Water Board
shall take into account the experience gained through the Central Valley Water Board's CV-
SALTS program and the Central Coast Water Board's own Salinas Basin Agricultural
Stewardship Group interim replacement water settlement agreement...”!°

In other words, State Water Board Order WQ 2023-0081 contemplated a cooperative, agreement-
based framework in which dischargers or a third-party program on their behalf could provide
alternative water supplies, with such an agreement serving as the basis for a longer compliance
time schedule, modeled on CV-SALTS and the activities of the Stewardship Group. The Interim
Needs Assessment fails to fully illustrate the need for an agreement and the linkage to
compliance time schedules. Further, nowhere does the Interim Needs Assessment incorporate is
the Stewardship Group’s experience.

9 State Water Board Order WQ 2023-0081, p. 25.
101d. at p. 25.
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Accordingly, Central Coast Ag Partners recommend that the Interim Needs Assessment be
revised to accurately characterize direction contained in State Water Board Order WQ 2023-
0081, acknowledging the need for an agreement-based structure and incorporating relevant
information with respect to CV-SALTS and the Stewardship Group program.

Comment #2 - The 475.000-Acre Agricultural Footprint Overstates the Land Area Subject to the
ILRP

The Interim Needs Assessment defines the agricultural spatial footprint using the California
Department of Water Resources' (DWR) 2022 Statewide Crop Map GIS layer, totaling 475,000
acres. This 475,000-acre footprint is significantly larger than the 401,166 acres the Central Coast
Water Board identifies as currently enrolled. On page 13, the Interim Needs Assessment states:

“The irrigated acreage footprint using the DWR data totals 475,000 acres, which is
greater than the 401,166 acres enrolled in the Ag Order as of April 2025. This difference
reflects uncertainty related to aligning DWR crop categories with ILP regulatory criteria.
For example, some grain and hay fields are used on-site and therefore not subject to
regulation by the ILP. If the DWR grain and hay category were excluded, the acreage
estimate would reduce to 427,000 acres, closer to the ILP enrollment total, though it is
difficult to determine which grain and hay acres to exclude. Additionally, DWR's truck
crop includes some unregulated crops (such as cannabis) which increases the acreage
estimates. Although an exact match between DWR categories and ILP regulatory
definitions is not possible, the two data sources ultimately produce reasonably consistent
acreage estimates.”

It is inappropriate for the Central Coast Water Board to rely on an acreage estimate of 475,000
acres, where its own report acknowledges the estimate includes crop categories not regulated by
the Central Coast Irrigated Lands Regulatory Program (ILRP). We disagree with the Interim
Needs Assessment conclusion that the two data sources produce “reasonably consistent” results.
These additional acres over those currently enrolled in the ILRP represent an almost 20 percent
overestimation in acreage. Therefore, the number of wells captured by the footprint and its .5
mile buffer and any associated costs are overstated. Moreover, it dilutes the potential cost per
acre estimated in the Interim Needs Assessment.

Accordingly, Central Coast Ag Partners recommend that the Interim Needs Assessment be
revised to use the most recent actual enrolled acreage as the agricultural spatial footprint, which
is the acreage the Alternative Drinking Water Supply program is being imposed on through the
Draft Revised Ag Order 4.0.
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Comment #3 - Intersection of a Service Area Boundary with a Half Mile Buffer Does Not
Establish That a Public Water System Is Impacted by Agricultural Operations

Central Coast Ag Partners maintain that inclusion of Public Water Systems (PWSs) in the Interim
Needs Assessment is improper. Conversations regarding PWSs should be part of a larger funding
and policy discussion related to long-term drinking water solutions across the state. Moreover,
the associated attribution of nitrate MCL exceedances to irrigated agriculture is flawed. First, a
PWS with a nitrate MCL exceedance is presumed to be impacted by agricultural operations, and
costs assigned to agricultural dischargers, if its Service Area Boundary Layer (SABL) intersects
the estimated agricultural footprint and 0.5 mile impact extent. The intersection is performed
against service area boundaries for the PWS - not well locations where the well exceeds the
MCL nitrate. This approach fails to consider the location of the water supply well and current,
existing agricultural operations enrolled in the ILRP. In many instances, PWS wells may be
located in areas away from irrigated lands currently in operation, be screened in deeper aquifer
zones, or are hydraulically upgradient of irrigated lands operations that may discharge nitrate
above the nitrate MCL into the same groundwater serving the well in question.

This process also presumes the source of nitrate in public supply wells to be agricultural
activities, despite the State Water Board’s clear acknowledgement that septic systems are one of
the factors that nitrate presence in groundwater is generally associated with, among other

11
sources.

For these reasons, and others expressed further above in Part 111, Central Coast Ag Partners
recommend removal of PWSs, and their associated interim supply and technical assistance costs,
from the Interim Needs Assessment.

Comment #4 - The New 1.71 Households-Per-Well Multiplier is Based on Limited Data and
Drives the Cost Increase

The single largest change in the Interim Needs Assessment is the new assumption that every
impacted domestic well serves 1.71 households. This multiplier increases the number of
domestic well service connections from 3,005 to 5,139, the total service connections from 4,804
to 6,938, and the estimated impacted population from 14,039 to 20,265 individuals. It is the
primary driver of the 30 to 40 percent increase in total program cost.

We understand that this region-wide multiplier is drawn from a single comment letter stating that
Community Water Center program provides technical assistance to 324 households serviced by
190 domestic wells in Monterey County. A sample of 190 wells in one county cannot reasonably
be projected onto 3,005 wells across seven counties. Further, no additional information is
provided to indicate if wells within the 190 wells are clustered in certain areas, have established

11 State Water Resources Control Board, Division of Drinking Water, Nitrates and Nitrites in Drinking Water,
available at https://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/Nitrate.html.
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well-share agreements or represent and include single-residence domestic wells. Nor is there any
information supporting the supposition that same or similar circumstances exist throughout the
region.

The Interim Needs Assessment concedes that “the number of impacted domestic wells and the
number of service connections per domestic well remain uncertain” (page 39) and that actual
conditions may differ. Considering this uncertainty, it is inappropriate for the Interim Needs
Assessment to divert away from its original approach of assuming one-connection-per-well as
used in the 2025 version, which is consistent with the Statewide Needs Assessment methodology.
Accordingly, Central Coast Ag Partners recommend the Interim Needs Assessment be revised to
use the original assumptions from the 2025 version, which is consistent with the State Water
Board’s methodology. No real data or information has been provided to support the use of 1.71
other than an unsubstantiated comment in a single comment letter.

Comment #5 - Salinas Basin Agricultural Stewardship Group Actual Costs Demonstrate the
Assessment Dramatically Overstates Program Cost

State Water Board Order WQ 2023-0081 directed the Central Coast Water Board to consider
experience gained from the Salinas Basin Agricultural Stewardship Group’s program
(“Stewardship Group”). The Stewardship Group program is the most directly-applicable
benchmark available because it was implemented in the Salinas Valley on behalf of growers and
included an enrollment of approximately 184,000 irrigated acres. This represents nearly half of
the 401,166 acres enrolled in Ag Order 4.0 region-wide.

When it ceased operations in May 2024, the Stewardship Group was serving 44 impacted
systems and 58 individual wells, of which 17 systems and 17 individual wells served
disadvantaged communities. This represented water delivery to 222 households and 967
individual participants, with 635,737 total gallons of water delivered in that year. While initial
annual income raised by this program was in the $1 million range, outreach and startup costs
drove those higher member fees. By the program's end, annual income had settled closer to
$700,000, reflecting improved efficiencies and a clearer understanding of actual need in member
fee allocations.

This demonstrated experience is irreconcilable with the Assessment's modeling. The Stewardship
Group’s functioning program served 102 systems and wells and 222 households at a total annual
collection of roughly $700,000, including administration. While the executive leadership of the
Stewardship Group was volunteer led, if the AWS program were to be incorporated into another
trusted third party’s structure, we estimate no more than $50,000 in annual executive
administrative cost. The Assessment, by contrast, models 3,139 impacted systems and wells and
6,938 service connections region-wide, at $8.0 to $10.1 million per year for bottled-water-only
scenarios. This estimation excludes public water systems, providing a direct comparison to the
Stewardship Group’s actual systems served.
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Accounting for differences between actual program participation and modeled expected
populations, the gap of many times more than demonstrated experience and modeled cost
indicates that the assessment's assumptions regarding participation rates, well counts, households
per well, and unit costs are compounding to produce an unrealistic estimate of total funding
need. Actual participation in a voluntary interim water program, even after years of outreach in
the most impacted communities in the region, was a small fraction of the population the model
presumes will be served.

The Ag Partners request that the Central Coast Water Board incorporate the Stewardship Group's
participation, scoping analysis, and cost data into the Assessment, as the Remand Order requires,
and present a cost scenario consistent with actual regional participation rates and delivery costs.

Comment #6 - Long-Term Program Development Cost Estimates Are Lifted From Other
Programs But Ignore Critical Differences in Cost Allocation Structures

In Part 7.4.2. of the Interim Needs Assessment, it sets forth a cost estimate of $525,000 for the
cost to develop planning and prioritization documents for long-term solutions for domestic wells
and state small water systems as part of the Alternative Water Supply Program. According to the
Interim Needs Assessment, this estimate is derived from two Central Valley sources: the Long-
Term Drinking Water Solutions Program developed as part of the Modesto Management Zone
Implementation Plan for the CV-SALTS Program (footnote 27), and the $357,000 to $696,000
Prioritization and Optimization study estimate in the Central Valley Water Board's 2018 Basin
Plan amendment for the Sacramento River and San Joaquin River basins and Tulare Lake basin,
adopted by Resolution R5-2018-0034 (footnote 28).'? Based on these examples, the Interim
Needs Assessment adopts cost estimates for long term program development but ignores the cost
allocation and funding distribution structures applicable to the referenced programs. Importantly,
the referenced programs both derive from the Central Valley Water Board’s adoption of a Salt
and Nitrate Control Program into the Water Quality Control Plans for the Sacramento and San
Joaquin River Basin and Tulare Lake Basin. The Basin Plan Amendment resulted from multiple
years of stakeholder engagement that included stakeholders from agriculture, dairies, industries,
publicly owned treatment works, water agencies, environmental justice groups, the State Water
Board, Central Valley Water Board, and many more. Through these engagements, a Basin Plan
Amendment was developed to address nitrate in groundwater, which applies to all dischargers
regulated by the Central Valley Water Board that discharge nitrate to groundwater. It is a broad
program that applies broadly and does not single out irrigated agriculture through the issuance of
waste discharge requirements.

12 Central Valley Regional Water Quality Control Board, Resolution R5-2018-0034, Amendments to the Water
Quality Control Plans for the Sacramento River and San Joaquin River Basins and the Tulare Lake Basin to
Incorporate a Central Valley-Wide Salt and Nitrate Control Program (May 31, 2018), and Attachment 1 thereto,
available at https://www.waterboards.ca.gov/centralvalley/board decisions/adopted_orders/resolutions/r5-2018-
0034 res.pdf; see also Modesto Management Zone Implementation Plan, cited at Assessment footnote 27.
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Notably, the second example provided in the Interim Needs Assessment (i.e., Prioritization and
Optimization Study) reflects the comprehensive, multi-year study being performed to implement
Phase 1 of the Salinity Control Program. This study is specific to salt and is looking to develop
long-term salt management strategies for the entirety of the Central Valley, including the
development of sophisticated valley-wide models, pilot projects and identification of treatment
technologies for removing salt from water supplies and addressing brine disposal. The
Prioritization and Optimization Study is not comparable to planning and priorities for long-term
drinking water solutions for nitrate. As such, the Interim Needs Assessment should not rely on
preliminary costs estimates prepared as part of the 2018 Staff Report for the purposes it is relied
on in the Interim Needs Assessment.

With respect to the first example, the Modesto Management Zone is funded by all permitted
nitrate discharger sectors. The Modesto Management Zone is administered by Valley Water
Collaborative, a nonprofit organization whose board of directors includes irrigated agriculture,
dairies, representatives from publicly owned treatment works, food processors, poultry, wineries
and more.'® Under the Basin Plan framework, the management zone is self-governing and
complies with Basin Plan requirements on behalf of its participants through an adopted
Management Zone Implementation Plan. There are no specific budgetary requirements imposed
on management zones as each is responsible for meeting its agreed-on obligations. Management
Zones may seek funding from other public sources, including local, state, and federal funds.

The Management Zone’s obligations on behalf of its participants are limited to nitrate in
groundwater only and does not expand to other co-contaminants. Management Zones may
voluntarily seek funding for its program that results in testing and addressing co-contaminates
but it is at the Management Zone’s discretion. Currently, SAFER supports Management Zones
by establishing a cost-share arrangement that allows the Management Zones to expand their well
testing programs to co-contaminants including arsenic, uranium, chromium, 1,2,3-TCP, and other
constituents that may be prevalent within the Management Zone area. Although the Interim
Needs Assessment concedes that co-contaminant sampling is being achieved in the Central
Valley through grant agreements between the Management Zones and SAFER, the Interim Needs
Assessment improperly suggests, and includes, an estimated $2.66 million for co-contaminant
sampling, POE treatment costs, and other related costs as part of the needed funding expected to
be assessed on participating growers in the Central Coast Water Board mandated program. All
non-nitrate costs need to be deleted from the Interim Needs Assessment.

Further, the Interim Needs Assessment must be revised to acknowledge that there are other
contributors of nitrate to groundwater and should recommend a program that seeks to have other
sources of nitrate also participate in the Alternative Water Supply Program.

13 Modesto Management Zone Early Action Plan (Valley Water Collaborative), available at
https://www.valleywaterc.org/pdfs/plan/PUBLIC_DRAFT_EAP_Modesto MZ 080822.pdf (describing the Valley
Water Collaborative's 12-member Board of Directors representing local cities and industry operating in the basin).
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Comment #7 - Water Quality Sampling Costs Remain Overstated

Central Coast Ag Partners acknowledge the reduction of the per-well nitrate sampling cost from
$550 to $375, and the recognition that 1,877 on-farm domestic wells have already sampled
annually under Ag Order 4.0 and previous iterations. These on-farm domestic wells do not
require duplicate sampling, which reduces the number of wells needing nitrate sampling to
1,128. These changes are responsive to our prior comments and are appreciated.

However, the $375 cost remains above market rates for well testing. Although this cost estimate
represents the mid-point of the Central Coast Water Board’s estimated range of $200 to $550,
program experience demonstrates that $200 per well is reasonably achievable. For a third-party
administering the Alternative Water Supply Program, the $200 per well cost is more accurate as
it reflects economies of scale gained through third-party administered program.

Next, similar to the comments provided immediately above, the Interim Needs Assessment
improperly includes co-contaminant sampling at $700 to $1,100 per well to support POU and
POE systems. As addressed in the prior section, sampling and treatment for constituents other
than nitrate from agricultural sources exceed the scope of the State Water Board Order WQ
2023-0081 and need to be removed from the Interim Needs Assessment.

Comment #8 - Administrative and Outreach Costs Should Reflect Recent Operative Experience,
and Objective-Based Qutreach

In response to comments, the Interim Needs Assessment indicates that program administration
for a third-party will cost between $200,000 and $600,000 per year. It then uses the midpoint of
the range ($400,000 per year) for its cost calculations. The $200,000 cost comes from Central
Coast Ag Partners’ previous comments, which were based on administrative efficiencies gained
by using an existing third-party program administrator with existing systems and built in
knowledge and infrastructure for administering similar programs. In light of these efficiencies,
the administrative cost assumption needs to be revised to $200,000 per year.

Similarly, the Interim Needs Assessment’s outreach cost estimate does not estimate the cost of
achieving an outreach objective, but rather the cost of funding an outsourced program. It includes
an annual line item of $170,000 based on the assumption that outreach must be performed by at
least two community-based organizations. The Central Coast Water Board concedes in footnote
33 that it does not have the ability to specify the number of community organizations utilized for
public engagement as part of the AWS Program. Interim Needs Assessment is informational only
and should not dictate specifics with respect to performing outreach nor should it establish and
require a particular methodology for establishing an outreach program. Instead, the Interim
Needs Assessment should clearly set the outreach objectives to be achieved and then allow the
third-party program administrator to procure the resources needed to meet those objectives,
whether they be internal or external.
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Accordingly, these cost estimates need to be removed.

Comment #9 - The Assessment Must be Limited to Nitrate Attributable to Agricultural
Operations:; Co-Contaminant and POE Costs Are Outside the Scope

As described in previous sections, the Interim Needs Assessment improperly expands costs
beyond those pertaining to nitrate exceedances associated with agricultural operations and
includes costs related to co-contaminants. Including non-nitrate contaminants, and associated
costs, in the Interim Needs Assessment or in any part of the Draft Revised Ag Order 4.0 greatly
exceeds the directive in State Water Board Order WQ 2023-0081 and Central Coast Water Board
legal authority.

Similarly, the Interim Needs Assessment should not presume that all nitrate is attributable to
agricultural operations. As detailed in previous sections, septic systems have been identified by
the State Water Board's Division of Drinking Water as a potential source of nitrate in
groundwater and must be considered in any scoping in areas that fall within the .5 mile buffer.

Accordingly, Central Coast Ag Partners recommend the following changes to the Interim Needs
Assessment:
e Co-contaminant sampling costs ($2.66 million) be removed from the assessment
e All POE-related capital, O&M, and outreach costs be removed
e Scenario 4 be eliminated
e (Co-contaminant tracking and eligibility functions be removed from the administrative
cost basis
e The cost scenarios be re-modeled based on only nitrate exceedances associated with
agricultural operations to avoid cost estimates being distorted by contaminants outside
the program's scope
e Revise the Interim Needs Assessment to expressly acknowledge that the Alternative
Water Supply Program is limited to addressing nitrate exceedances attributable to
agricultural operations

The Central Coast Ag Partners remain open to working with the Central Coast Water Board to
develop an ADWSP that delivers safe drinking water to domestic well residents where nitrate
from agricultural operations has caused nitrate related exceedances above the applicable MCL.
Development of such a program is best served by an Interim Needs Assessment that accurately
reflects the limited breadth and scope of the program to nitrate as directed in State Water Board
Order WQ 2023-0081.
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Part IV Policy and Legal Comments

A. Draft Revised Ag Order 4.0 Needs to Comply with State Water Board Order WQ
2023-0081

As stated previously, Draft Revised Ag Order 4.0 fails to comply with the mandates of State
Water Board Order WQ 2023-0081 and the State Water Board’s expressed intent conveyed
throughout the order.

Most glaringly, Draft Revised Ag Order 4.0 uses a total applied nitrogen or nitrogen discharge
(total nitrogen applied minus total nitrogen removed “A-R) of 50 pounds to demonstrate
compliance with the Final Receiving Groundwater Limit. Failure to demonstrate compliance
with the Final Receiving Groundwater Limit when it becomes applicable would be considered
noncompliance with the requirements of the order, which are grounds for enforcement. (See, e.g.,
Part 2, Section A, paragraph 30.) In State Water Board Order WQ 2023-0081, the State Water
Board specifically rejected the use of total nitrogen applied and the A-R difference as
enforceable limits. (State Water Board Order WQ 2023-0081, pp. 16, 18.)

In an effort to “get around” the State Water Board’s mandate, Draft Revised Ag Order 4.0
purports to offer an alternative approach for demonstrating compliance through the use of Ranch-
Level Groundwater Monitoring. However, the alternative method requires installation of an
approved groundwater well monitoring network, methods for accounting for vadose zone travel
time, and use of statistically significant analysis. Considering the nonpoint source nature of
irrigated agriculture, use of this predominate point source approach is impractical and costly.
First, it is not possible for growers to install upgradient and downgradient wells in locations
relative to their ranches because such locations would be outside property ownership. Further,
many agricultural operations are leased operations that move periodically from one ranch to
another. Constantly rotating operations make it impossible to install a monitoring network and
collect no less than three years of semi-annual groundwater monitoring as required by Draft
Revised Ag Order 4.0. The final option of “other methods” is just as impractical as it is an open-
ended, vague option that requires approval by the Executive Officer. Considering the impractical
nature of the optional methods, use of total nitrogen applied or a nitrogen discharge A-R of no
more than 50 pounds becomes the only viable option — which makes it an enforceable limit in
contravention of State Water Board Order WQ 2023-0081.

Besides including an enforceable nitrogen discharge limit, Draft Revised Ag Order 4.0 also
includes an ADWSP that does not reflect agreement with Central Coast agriculture. State Water
Board Order WQ 2023-0081 specifically states that if the Central Coast Water Board plans to
include the ADWSP into waste discharge requirements it must be through agreement. (State
Water Board Order WQ 2023-0091, p. 25.) Such an agreement is necessary because without such
an agreement, the Central Coast Water Board has no authority to require replacement water as
part of an order issued under Water Code section 13263.
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Unlike the Central Valley’s Nitrate Control Program, where the provision of alternative drinking
water supplies is part of a Basin Plan amendment and is necessary to receive an exception from
meeting the nitrate water quality standard,'* regional water boards lack direct legal authority to
arbitrarily mandate the provision of alternative drinking water supplies. Specifically, Draft
Revised Ag Order 4.0 attempts to include the provision of alternative drinking water supplies by
establishing near impossible waste discharge requirements unless a grower selects the ADWSP
pathway. However, Draft Revised Ag Order 4.0 also establishes an ADWSP that fails to offer real
incentives for providing drinking water and includes extraordinarily onerous administrative,
budgetary and funding requirements making it too near impossible for growers to select as a
compliance pathway. The Central Coast Water Board’s own cost estimates on those that “choose”
to participate in the ADWSP range between $21 to $36 per acre per year for the first ten years of
the program. (Draft Revised Ag Order, Attachment A, 9 78, p. 23.) This cost is for the ADWSP
alone and does not include other costs of compliance for surface and groundwater monitoring,
reporting, and yield losses caused by the ratcheting down of the amount of fertilizer used to meet
nitrogen discharge targets. Ultimately, Draft Revised Ag Order 4.0 forces growers into providing
replacement water because the individual compliance pathway is near impossible to meet.

The Draft Revised Ag Order 4.0 approach fails to comply with State Water Board Order WQ
2023-0081 because it does not represent an agreement that includes reasonable and fair trade-
offs. Without agreement, Draft Revised Ag Order 4.0 is mandating the provision of alternative
drinking water outside of the Central Coast Water Board’s legal authority. The Central Coast
Water Board does not have the authority to require alternative drinking water supplies under
Water Code section 13263. Rather, such authority resides under Water Code section 13304,
which is the authority for issuance of a cleanup and abatement order that includes discretionary
authority for requiring the provision of or payment for uninterrupted replacement water service
as part of a cleanup and abatement order.'* As opined by the State Water Board in past orders,
authorities provided to the regional water boards under Water Code sections 13263 and 13304
are separate, distinct, and not interchangeable. Whereas Water Code section 13263 applies to
proposed or current controlled discharges, Water Code section 13304 applies to discharges that
are past discharges that are uncontrolled, intentional or negligent.'¢

Thus, unless Central Coast agricultural interests generally agree that the ADWSP provisions
provide growers subject to Draft Revised Ag Order 4.0 with an actual alternative compliance
program, the provisions contravene State Water Board Order WQ 2023-0081.

14 See Attachment A to Resolution R5-2020-0057 Revisions to the Amendments to the Water Quality Control Plans
for the Sacramento River and San Joaquin River Basin to Incorporate a Central Valley Wide Salt and Nitrate Control
Program, p. 89.

15 Wat. Code, § 13304(a).

16 See In the Matter of the Petitions of County of San Diego, City of National City, and City of National City
Community Redevelopment Commission for Review of Waste Discharge Requirements Order No. 88-57, Addenda
Nos. 2 and 4, and Cleanup and Abatement Order No. 95-66 (1996) Order No. WQ 96-2, 1996 Cal. ENV LEXIS 3,
4.
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B. Monitoring and Reporting Program Requirements Must Be Reasonable in
Relationship to the Need for the Report

Besides ignoring the mandates of State Water Board Order WQ 2023-0081, Draft Revised Ag
Order 4.0 and its associated attachments include monitoring and reporting requirements that well
exceed Water Code section 13267, which specifically requires, “The burden, including costs, of
these reports shall bear a reasonable relationship to the need for the report and the benefits to be
obtained from the reports.” (Wat. Code, § 13267, subd. (b)(1).) These excessive monitoring and
reporting requirements include, but are not limited to, Verified INMP Summary Report Data,
Ranch-Level Groundwater Monitoring, Ranch-Level Root Zone Monitoring, and Engineering
Reports for each Public Water System.

The burden and costs associated with these reports individually and collectively do not bear a
reasonable relationship to the Central Coast Water Board’s need for these reports. Rather, the
Verified INMP Summary Report Data, Ranch-Level Groundwater Monitoring and Ranch-Level
Root Zone Monitoring are intended to be punitive to force growers into the ADWSP. For
example, as commented above, all other regional water board programs rely on self-reporting
under penalty of perjury to determine compliance. Here, Draft Revised Ag Order 4.0 requires an
independent qualified professional to verify a grower’s INMP summary report. The Central
Coast Water Board has not explained its reasoning or provided evidence in the record to support
the need for a verification audit, as otherwise required by Water Code section 13267. (Wat. Code,
§ 13267 subd. (b)(1), [“In requiring those reports, the regional board shall provide the person
with a written explanation with regard to the need for the reports, and shall identify the evidence
that supports requiring that person to provide the reports.”].) At most, Attachment A to Draft
Revised Ag Order 4.0 includes one paragraph in its poor attempt to justify the requirement. The
alleged reason appears to be to provide assurances to the Central Coast Water Board that
agronomic calculations are supported by documentation and ensuring equitable compliance
determinations. (Draft Revised Ag Order 4.0, Attachment A, 9 3, p. 149.) With respect to the
first, self-reporting under penalty of perjury provides the same assurance, and the Central Coast
Water Board has enforcement tools in the event a grower misreports information. For the second
reason, it is the Central Coast Water Board’s job to ensure equitable compliance determinations
are made — not an independent qualified professional.

Draft Revised Ag Order 4.0 similarly fails to provide evidence and a written explanation for
Ranch Level Groundwater Monitoring and Ranch Level Root Zone monitoring. The Ranch Level
Groundwater Monitoring provision requires growers to install upgradient and downgradient
wells, collect at least six semi-annual samples across three years and then perform a statistical
analysis to determine compliance. (Draft Revised Ag Order 4.0, p. 27.) The burden associated
with Ranch Level Groundwater Monitoring is extraordinary as it either requires growers to
install monitoring wells on properties upgradient and downgradient from their ranches which
they likely do not own or take land out of production to install the wells on their own ranches.
Moreover, Draft Revised Ag Order 4.0 fails to consider how an agricultural operator that leases
ground can meet this requirement. Further, the cost of installing monitoring wells for an
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individual agricultural operation well exceeds the Central Coast Water Board’s need for such
information.

For Ranch-Level Root Zone Monitoring, Draft Revised Ag Order 4.0, Attachment A explains that
the required approach was developed “... based on review of the available scientific literature.”
(Draft Revised Ag Order 4.0, Attachment A, 9 81 to 83, pp. 173-174.) In other words, Draft
Revised Ag Order 4.0 imposes an academic based monitoring approach on individual growers in
the Central Coast. Moreover, one of the articles relied on is based on a study from a 40-acre
almond orchard in the Central Valley, which is not reflective of the crops grown in the Central
Coast. (Draft Revised Ag Order 4.0, Attachment A, § 82, pp. 173-174.) The requirements for
conducting Ranch-Level Root Zone Monitoring are set forth in Appendix 1 to Attachment B of
the Draft Revised Ag Order 4.0, and the requirements are burdensome. In summary, it consists of
installing at least eight monitoring locations per each 40 acres, and potentially more, using
technology described in scientific literature, collecting samples at least once every two weeks
during the planting and leaching periods and monthly during fallow periods, and laboratory
analysis of the samples collected. The alleged need for such monitoring is to provide growers
with feedback mechanisms regarding nitrogen budgets, nitrogen cycling, nitrogen discharge,
irrigation management, and the effectiveness of nitrogen management practices. (Draft Revised
Ag Order 4.0, Attachment A, q 80, p. 173.) Considering the work and role of the University of
California Cooperative Extension focused on Central Coast crops, there is no need for growers to
obtain this information on a ranch specific basis. Thus, the burden, including the cost, far
exceeds the Central Coast Water Board’s need for such information.

In the last example, Draft Revised Ag Order 4.0 requires the third-party administrator for the
ADWSP to prepare Engineering Reports for each Public Water System within the Central Coast
region. (Draft Revised Ag Order 4.0, Attachment B, p. 39.) First, the third-party program does
not replace or remove the legal responsibilities of Public Water Systems and their need to comply
with state and federal laws with respect to providing safe drinking water to their ratepayers.
Second, the Central Coast Water Board is not the Division of Drinking Water and has no legal
authority over Public Water Systems, consolidations of drinking water systems, or compliance
with drinking water standards generally. The Central Coast Water Board’s authority is limited to
regulating discharges of waste to waters of the state that may exceed applicable drinking water
standards. The ADWSP is an alternative compliance pathway that is intended to allow irrigated
agricultural operations an extended period of time for meeting nitrate-based water quality
objectives in exchange for providing alternative drinking water supplies. It is not intended to
shift legal responsibilities held by Public Water Systems and their oversight by the Division of
Drinking Water to irrigated agricultural operations and the Central Coast Water Board,
respectively. As a result, the burden and cost of preparing Engineering Reports for Public Water
Systems far exceeds the Central Coast Water Board’s need considering that such an exercise is
outside of the board’s legal authorities.
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In summary, Draft Revised Ag Order 4.0 includes extensive monitoring and reporting
requirements that exceed the Central Coast Water Board’s authority under Water Code section
13267.

C. Draft Revised Ag Order 4.0 Would Jeopardize Nonprofit Public Benefit Status for
501(c)(3) Organizations Willing to be the Third-Party Administrator

Although Draft Revised Ag Order 4.0 does not technically require the third-party administrator
to be a 501(c)(3), the need for such status is clearly implied considering the order’s provisions
that encourage the third-party administrator to be eligible for various forms of state and federal
grant funding. (Draft Revised Ag Order 4.0, Part 2, Section D.2, 4 17.) However, Draft Revised
Ag Order 4.0 then jeopardizes the nonprofit status of these same organizations by dictating the
amount of funding that should be collected by the third-party administrator and requiring the
organizations budgets to be approved by the Central Coast Water Board’s Executive Officer. By
delegating these critical functions of the organization to the Executive Officer, the organization
may no longer be engaging in exempt activities as approved by the Internal Revenue Service
(IRS).

First, California’s Nonprofit Public Benefit Corporation Law authorizes a board of directors of a
nonprofit public benefit corporation to “delegate the management of the activities of the
corporation to any person or persons, management company, or committee however composed,
provided that the activities and affairs of the corporation shall be managed and all corporate
powers shall be exercised under the ultimate direction of the board.” (Corp. Code, § 5210.) This
is a longstanding rule in California, going back to the 1950s. In 1953, the Court in Kennerson v.
Burbank Amusement Co. (1953) 120 Cal.App.2d 157, 173 acknowledged that “California has
recognized the rule that the board cannot delegate its function to govern.” The Court goes on to
state that, “[a]s long as the corporation exists, its affairs must be managed by the duly elected
board.” The Court closes in this regard stating that, “[t]he board may grant authority to act, but it
cannot delegate its function to govern [; if] it does so, the contract so providing is void.” And
more than 40 years later, the Courts again reinforced this rule in Communist Party v. 522
Valencia, Inc. (1995) 35 Cal.App.4th 980, 994-995. There, the Court states, “[a] contract
purporting to delegate ultimate authority and control over a corporation from the board of
directors to outside parties with no ownership interest in the corporation is void and
unenforceable.” In other words, the board of directors needs to maintain its function to govern
the organization. Development and adoption of budgets for organizations are a prime example of
a function reserved to the board of directors. Requiring the organization to “raise” a specific
amount of revenue through the assessment of grower fees and subjecting their budgets to Central
Coast Water Board Executive Officer approval shifts this primary governance action to the
Central Coast Water Board, which is against state law.

Second, under federal law, the IRS looks to actual activities performed by the organization to
ensure that the organization is engaged primarily in its exempt activities. If a nonprofit delegates
away so much authority that it arguably becomes an arm of a governmental or regulatory body;, it
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is possible the IRS would determine the nonprofit to be operating outside of those exempt
activities. If the IRS was to make such a finding, they could tax the nonprofit and strip the
organization of its federal tax-exempt status, which then affects its state tax exempt status.

Moreover, dictating the amount of funding the ADWSP needs to collect annually, and approving
budgets, is a form of dictating the manner of compliance. Water Code section 13360 prohibits
regional water boards from specifying the particular manner in which compliance may be had
with a requirement. (Wat. Code, § 13360, subd. (a).) By requiring a funding level set by the
Central Coast Water Board’s needs assessment, or an alternative needs assessment approved by
the Executive Officer, the Central Coast Water Board removes the third-party administrator’s
ability to comply in any lawful manner with the ADWSP provisions on behalf of participating
dischargers. These provisions also hold the irrigated agricultural program to a higher standard
than any other waste discharge requirements program administered by the State Water Board or
regional water boards. In no other program do the water boards specify the amount of funding a
regulated entity must spend to comply with the waste discharge requirements.

Accordingly, the funding and budgetary requirements in Draft Revised Ag Order 4.0 are a clear
over-reach of Central Coast Water Board authority that must be deleted.

Conclusion
For the reasons provided herein, Central Coast Ag Partners seek substantial revision to Draft

Revised Ag Order 4.0. Please contact Theresa Dunham at tdunham@ksclawyers.com, or
(916) 718-5774 for questions pertaining to this submittal.

Sincerely,
\/ Western Plant Health Association
Christopher Valadez/resident z E
Grower-Shipper Association of Central
California
um/\_L & = Norman C. Groot, Executive Director
- LU ANNLNGDA—— Monterey County Farm Bureau
Claire Wineman, President y 3
Grower-Shipper Association of Santa f:'/\
Barbara and San Luis Obispo Counties Kari Fisher, General Counsel

E i \g California Farm Bureau Federation

Renee Pinel, President/CEO
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